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Mediation

BACKGROUND
The intention of this document is to generate and collate thoughts, ideas & recommendations on how
mediation could be increasingly used for appropriate civil cases of all values and what the mediation
community could do to facilitate this. It draws on the experience of other jurisdictions (notably some States
in the USA, Holland, Australia, New Zealand) where this has already happened, to prompt ideas in certain
areas.
It is hoped that comments will ultimately come from solicitors, members of the judiciary and Scottish
Courts Service, as well as mediators, so that decisions made can ultimately reflect the concerns and aims of
all stakeholders. It may also form the basis for a conference towards the end of March / April 2013.
It is split into two broad areas. First how low & medium value cases might enter the Court system and opt
for or agree to a suggestion of mediation. Second, higher value cases where the use of mediation already
exists and where it would be useful to understand what would make it a more attractive option.
The document takes the form of a series of questions that have already been asked and to which we hope
contributors will add both more questions and contribute new or alternative answers.
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LOW & MEDIUM VALUE CASES
A. Would embedding mediation in the civil justice system change the makeup of the
mediation community in Scotland? To some extent, yes.
At the moment there are three broad groups of mediators in Scotland, and if the idea is accepted, there
could be one more. Currently there are mediators who practice through established, specialist
organisations - for example with the community mediation service SACRO or the Family mediation services.
These parent bodies define and provide initial and on-going training and practice standards and have a
code of practice and structured complaints procedure. The second group consists of a smaller number of
mediators who have joined together under an umbrella organisation for marketing and training purposes.
They may provide training and CPD and have a complaints procedure. Finally there are the sole
practitioners, with a range of initial training sources and a variety of CPD and practice opportunities and
therefore experience. It is likely these groups and individuals will be registered with the Scottish Mediation
Network.
If mediation does become a more central part of the civil justice system in Scotland, then a fourth grouping
might be, as a working title, Court Registered Mediators (CRMs) - that is mediators from any of the three
current groupings who have satisfied certain criteria yet to be defined and who are therefore “registered”
with the Scottish Mediation Network to mediate cases referred either from advisors, or the litigants
themselves or via the court, whether before or after litigation has commenced.

B. What does a “court based”1 mediation system imply?
The possibility is that parties, whether party litigants or having advisors, could:
Opt for mediation themselves, prior to or in parallel with a litigation; or
Opt for mediation having discussed it’s appropriateness with their advisors; or
Opt for mediation when they receive the first paperwork from the Court (currently being trialled at
Edinburgh Sherriff court for small claims); or
Be encouraged to consider mediation by the Courts, as described below in more detail; or
[Be instructed by the Court to discuss mediation with a CRM;] or
[Be told, if their case falls into certain categories yet to be defined (i.e. small claims), to mediate;]
and
Choose their own mediator or select from a list of Court Approved Mediators
The two options in [ ] are more closely aligned to what are widely (but increasingly inaccurately) described
as mandated systems, where the definition is that either the parties must satisfy the Court that they have
discussed mediation with a CRM (as occurs in many jurisdictions) or must mediate before they are able to
litigate, as occurs in Italy, the family courts in Egypt and family & civil courts in some US states.
There are so many variations of “mandated mediation” that as a phrase it is unhelpful. Therefore for the
purposes of this document we will use two definitions:
Court Recommended – any system whereby Parties must discuss mediation with a CRM or a
suitable alternative advisor, but do not have to use mediation after that discussion.
Court Referred – any system where Party’s must use a CRM before they are able to litigate.

1

See Appendix A Mandated, Referred or What?
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C. How might Parties first hear about mediation?
General Public
1. A general advertising campaign
2. Press coverage at the time of any civil court changes following the Gill review
Unrepresented Parties (typically Small Claims)
3. Via the Scottish Courts Service (SCS) website, when they seek forms to raise a case.
a. Also linked to the Scottish Mediation Network (SMN) website
4. Via the Court "pink sheet" outlining the mediation option (viz. Edinburgh) sent to Parties when
receiving:
a. an intimation of a case against them.
b. any notification of a calling date at any stage of proceedings.
5. Through posters and leaflets available at the Court itself.
6. From a solicitor should they subsequently decide to employ one.
Represented Parties
Typically from their solicitor, via an SCS leaflet, at the end of the first meeting or by raising the option at an
appropriate stage of the litigation.

D. Would mediation be a “mandatory”2 1st step for any civil case? Possibly
Arguments against a court referred mediation are that:
mediation is not appropriate in all cases; it is not a panacea for all ills; or
parties engaging in the process would ideally do so after making an informed decision that it gives
them a good chance of controlling the settlement of their own problems, failing which they can ask
the courts to do so; and
it would be better that mediation were not seen as adding unnecessary time and cost.
However arguments for mandated mediation, especially in low value cases, include statistical and
3
anecdotal evidence from other jurisdictions that although it has a lower percentage resolution rate, this is
a lower percentage of a much greater number of cases than would otherwise have chosen the mediation
option. This has obvious benefits to the Courts and arguably creates a larger group of satisfied mediation
users. As one mediator from the USA put it ”If they’re in the room, they have a chance of agreeing – if
they’re not in the room, they don’t”. And if they have the opportunity to talk to a CRM before they enter
4
the process, the resolution rates increase again.

E. How would Solicitors know how to enable a Party to make an informed decision?
There are a number of options. A one day course provided by SMN / Law Soc. would enable solicitors to
understand and rehearse the pros and cons of mediation and to understand when in the life of a case, the
suggestion might be most effective. Evidence of attendance might provide a measure of protection in the
event of a Court using sanctions through expenses for a case it believed should have used mediation first
(see below) as would giving Parties materials on mediation supplied by SCS.

F. Would there be specific sources of approved mediators? Yes
Scottish Court Service, in collaboration with the SMN, would define the:
1. characteristics of the type of mediation (e.g. facilitative) to be provided;
2. the template for the stages to be carried out (i.e. pre-mediation discussions, preparation stage,
main meeting etc)
2
3
4

See Appendix A: Mandated or referred or what?
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3.
4.
5.
6.
7.
8.

Mediators Code of Practice;
5
Initial training requirements ;
Minimum experience of mediation expressed as a number of hours which can be verified;
Minimum CPD hours to be taken in any 12 month period;
Minimum number of hours p.a. they will commit to the Court referred mediations;
For more experienced mediators, the minimum number of hours they will co-mediate with a less
experienced mediator to provide supervised experience before the latter could become a CRM.

Mediators who satisfied these criteria would
1. be held on a central register with SCS;
2. be able to list themselves on the SMN register as a CRM;
6
Each Court would appoint one SCS member of staff as the Mediation administration officer .

G. Would a Mediator’s cost be fixed? Probably
The mediation fee would be set by SCS, probably as a percentage of the case value. It is proposed that for
low value cases, say up to £1,000, the mediation would be free. Thereafter the fee, split equally between
the Parties, would be no more than [10%] (tba) of the case value.

H. Could Parties talk to a mediator before deciding? Yes
CRMs would commit to answering questions on a no fee / no obligation basis, to enable the party to reach
an informed decision. Alternatively parties could discuss the possibility with the SMN.

I. Would Parties have to say why they chose not to mediate? Yes
Party litigants would need to have discussed the opportunity with a CRM and then demonstrate to the
Court why they had rejected the use of mediation. Possible (or acceptable) reasons for rejecting it could be
listed on the SCS materials & website.
Advisors & Parties would need to have discussed the opportunity with a CRM and then demonstrate that
they had considered with their solicitor, who had attended the Law Soc course, why mediation would not
be appropriate.

J. Would the Court have sanctions if mediation was not chosen? Possibly.
As now, the Court could, through the way expenses were awarded, penalise a party and / or their agent if it
decided the case should have sought a mediated settlement.

K. Who would monitor the provision of mediation for civil cases?
A “Users Group” on a national or sheriffdom basis consisting of representatives from:
1. SCS
2. SMN
3. Law Soc (representing solicitor users)

L. Could users complain about a mediator? What would the sanctions be?
1. SMN could contract with SCS to provide an independent complaints system. Parties would produce
a written complaint to the relevant Court who would pass this to SMN to review and give the
complainant the opportunity to speak with the mediator in question, with a facilitator present.
Outcomes would be categorized as for example, resolved satisfactorily, resolved with mediator
apology, resolved with mediator retraining, unresolved.
2. If the mediator was found wanting, the system could provide such solutions as:
5
6
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a. return of fees charged from the offending mediator,
b. or payment by the offending mediator for another mediator of the Party’s choosing to
convene a new mediation,
c. requiring the mediator retrain to continue their registration;
d. striking the mediator off the register permanently in extreme cases.

M. Is a signed mediated agreement binding on the Parties? Yes
Normally a mediated settlement agreement is drawn up as a contract between the Parties and therefore is
as binding as any contract in law. However it is not binding until signed by both parties, so during the
discussions leading up to the final version of the agreement, many ideas and proposals can be discussed
without being binding.

N. Is there a fast track system for an agreement that is not honoured? Probably
The number of agreements not honoured is low, as both parties know breaking the agreement will trigger a
court case – exactly what they were trying to avoid in the mediation. However where it does happen, the
Court could have a fast track to enable the breach of the agreement to be proven before the Court and a
decree issued. More detailed thoughts on how this could be achieved would be welcome.

O. Would discussions during a mediation be confidential?
The simple idea often requested by Parties is that everything to do with a mediation, the discussions that
take place in it and any papers produced for or during the meeting, are not disclosed to anyone outside the
mediation. The reasoning is that this allows parties to be more open with the mediator and with each other
in seeking a mutually acceptable resolution. This would also cover whether any announcement of the
7
outcome would be transmitted to anyone else and how much detail would be given. The terms are agreed
by the parties before the mediation and signed as an Agreement to Mediate document before the
mediation starts.
Charlie Irvine, Chair of the Scottish Mediation Network, in a recent article suggests that the terms most
8
often used are:
1. Confidentiality: usually refers to an undertaking made by all parties not to share or disclose any
information about what occurred, without everyone (including the mediator) agreeing.
2. Privilege – legal privilege applies to certain conversations that the law recognises as deserving
special protection, such as communications between solicitor and client. It seems unlikely that the
courts will offer the same protection to mediation.
3. Without prejudice – meaning that offers can be made in a negotiation as part of the bargaining
process without their being relied on in subsequent court proceedings. This has underpinned
negotiations for centuries and it seems sensible that mediation should also be a ‘without prejudice’
conversation. However, it is not automatic, and so must be agreed in advance.
4. Non-compellability – refers to a more limited protection for mediators, meaning they cannot be
compelled to give evidence about what occurred in subsequent court proceedings. The 2008 EU
Directive on Cross Border Mediation placed a duty on States to ensure the non-compellability of
mediators on cross border matters. Crucially, this does not protect parties from each other.
5. Admissibility – governs whether or not the courts will allow certain evidence to be used, including
both verbal testimony and documents. So, even if a mediator is “compellable” (and so has to turn
up), her evidence may not be “admissible” (and so has to be ignored)
If the intention of the idea of confidentiality (a more open negotiation, whether successful or not) is
approved by the Courts, then it seems logical that a statement to this effect and addressing issues such as
non-compellability and admissibility would be useful. However the Courts would want / need to reserve
7
8
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judgement that where they believe the interests of justice to be best served by understanding what
happened during a mediation, then it is likely that Parties and Mediators will always face the potential to be
compelled.

HIGHER VALUE CASES
There are firms in Scotland who regularly use mediation, held either in Scotland or elsewhere, for high
value cases, either before or in parallel with on going litigation.
There is some evidence that many firms prefer to use mediators who are themselves QCs or senior lawyers.
To help the mediation community in Scotland understand whether a greater proportion of local mediators
could be used, answers or thoughts on a number of questions would be helpful in seeing whether medium
to long term goals could be set.

P. What are the key characteristics in choosing a mediator?
It would be useful to understand whether there is any ranking of importance from these example
characteristics and whether any have been missed:
Ability to mediate with an extensive knowledge of the law (asking pertinent questions)
Ability to provide non-binding opinions
Gravitas coming from their position / title / experience
Reassurance for Clients in general
Reassurance for specific types of Client (i.e. insurance companies, banks etc)
Personal knowledge of the individual
Others:

Q. What, if anything, could Scottish based mediators do to make themselves more
eligible for use in high value cases?
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APPENDIX A: MANDATED OR REFERRED OR WHAT?
Some results (for year 2011 except where otherwise stated) from other jurisdictions include:

United States Dept of Justice Statistics
http://www.justice.gov/olp/adr/doj-statistics.htm
Category

TOTALS
2011

2010

2009

2008

2007

Voluntary ADR Proceedings

73%
Resolved

80%
Resolved

78%
Resolved

79%
Resolved

69%
Resolved

Court-Ordered Proceedings

53%
Resolved

46%
Resolved

42%
Resolved

51%
Resolved

50%
Resolved

73%

83%

No Data

No Data

Litigation or Discovery Expenses
$12,185,750 $11,662,500 $5,940,287
Saved

$3,387,750

$3,001,000

Days of Attorney/Staff Time
14,656 Days 12,260 Days 5,829 Days
Saved

23,010 Days 2,797 Days

Success Rates for ADR

Cases in Which ADR Achieved
Benefits. This category includes
unresolved cases in which there
were non-quantifiable gains such 86%
as narrowing of trial issues,
resolution of discovery disputes
or progress towards settlement.
Quantified Benefits of ADR

Months of Litigation Avoided

1,231
Months

930 Months 849 Months

661 Months 429 Months

$1,931,900

$1,547,874

$1,141,103

$1,362,320

$1,049,891

718

528

522

505

DOJ Support ADR
Expenditures
Services

for

Mediation

Number of Case Authorized for
ADR Funding

470

Australian Government : Civil Dispute Resolution Act 2011
http://www.comlaw.gov.au/Details/C2011A00017/Html/Text#_Toc289180506

Object of Act
The object of this Act is to ensure that, as far as possible, people take genuine steps to resolve disputes
before certain civil proceedings are instituted.

Genuine steps to resolve a dispute
For the purposes of this Act, a person takes genuine steps to resolve a dispute if the steps taken by the
person in relation to the dispute constitute a sincere and genuine attempt to resolve the dispute, having
regard to the person’s circumstances and the nature and circumstances of the dispute.
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Ontario Courts Of Justice Civil Procedure Act : Rule 24.1 Mandatory Mediation
(http://www.attorneygeneral.jus.gov.on.ca/english/courts/manmed/factsheet.asp)

Purpose
24.1.01 This Rule provides for mandatory mediation in specified actions, in order to reduce cost and delay
in litigation and facilitate the early and fair resolution of disputes. O. Reg. 453/98, s. 1; O. Reg. 198/05, s. 2;
O. Reg. 438/08, s. 15.

Local Mediator Comments
California
“California's First District Court of Appeal has had mandatory mediation for over 10 years, and the
settlement rate hovers around 58 to 60 %. I think that compliance is almost if not 100 %. Settlement rates
are higher for cases mandated to mediation at the trial level, and even higher for community based cases “.
(Local court appointed mediator)

Washington DC
“ Mandatory mediation (e.g. wholesale mandatory referral to mediation) tends to result in lower settlement
rates (40-70%) because cases are not screened prior to the case going to mediation. The case may not be
ripe for mediation because of lack of adequate discovery, parties may not understand the mediation process
and therefore, be unprepared, and there is often no contact with the parties prior to mediation. In one study
(Washington, DC Multi-Door Courthouse), settlement rates increased dramatically when the mediator made
pre-mediation contact with the parties/counsel.” (Local court appointed mediator)

Canada
“ Ontario, mandatory mediation has been with us for approx. 15 years, with a success rate of approx. 50 65 %. Given that 95 % of cases will settle before trial, in our experience, if you start with 100 cases, resolve
60 % at mediation, for example, leaving 40 cases for trial, 38 of which will resolve before trial, you end up
with 2 cases actually going forward to trial. This takes a tremendous burden off the courts and reduces the
backlog that has built up over several years. It has worked well in Toronto and Ottawa, and is being
expanded to other parts of the Province.” (Local court appointed mediator)

The Effects of Mandatory Mediation: Empirical Research on the Experience of Small Claims
and Common Pleas Courts : Arizona State
The studies compared cases that were required to use mediation and cases that voluntarily chose mediation
in terms of the outcomes of mediation and party and attorney perceptions of the process, the mediator, and
the outcome. Settlement rates were somewhat lower (43%) when mediation was mandatory than when
both parties chose to mediate (62%), with intermediate settlement rates when only one party requested
mediation. Among cases that settled, there were no differences in the outcome or in parties' assessments of
the agreement or compliance with it. There were few differences between mandatory and voluntary
mediation in parties' perceptions of the mediation process and the mediator.

Italy
One of the first EU member states to implement the EU Mediation Directive (2008/52/EC). The Mediation
Law (Legislative Decree 28/2010) provides that a large range of disputes cannot be brought before a civil
court unless the plaintiff has attempted mediation beforehand (or as a condition of continuing legal
proceedings, if they have already been started). The number of mediation bodies in Italy grew from 37 in
2008 to 843 by the end of April 2012, while the number of teaching institutions increased from 35 to 309 in
the same period. The mandatory provisions caused an upsurge in requests for mediation, totalling more
than 90,000 between March 2011 and March 2012. However, the obligation to resort to mediation rests
with the prospective plaintiff: the prospective defendant has no duty to appear, and often does not do so. In
the 12 months in question, only 35% of respondents appeared before the mediator. Where the respondent
was present, 48% of mediations had a positive outcome. However, settlement is often reached before the
meeting or after the closure of mediation, but still as a result of it.
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Philadelphia Residential Mortgage Foreclosure Diversion Program: Initial Report Of Findings
This study looked at the broad impact that Philadelphia's mortgage foreclosure mediation program is
having on the foreclosure process overall, the efficiency of the courts, and the sustainability of agreements
that result in homeowners keeping their homes and found that the program is for the most part achieving
its goals. The program is far-reaching, with 60% to 70% of all foreclosures eligible for mediation. Of the
eligible homeowners, 70% appeared for their session, and of those cases, 33% reached agreement.

Norway
More than 20 800 mediations were completed in 2011; an increase of 1 per cent from the previous year. In
2011, most of the mediations, a total of 63 per cent, were concluded after the mandatory one hour. This is
the same level as the previous year. Almost all the cases in 2011 were concluded within six months, and 88
per cent were completed during the first two months.

Examining The Feasibility Of Implementing A Court-Mandated Mediation Program
http://cojcr.org/vol11no2/479-510.pdf
“It must be recognized that mandatory mediation, as a temporary expedient, has to be carefully
implemented in any jurisdiction with the penultimate aim of increasing the awareness of mediation in a
society. The “mandatory” aspect of this scheme has to be delicately handled so that mediation does not
become enmeshed in excessive technicalities or rigid requirements that are in contradistinction with the
fluid nature of mediation. As a temporary measure, mandatory mediation ultimately has to be
complemented by education and other steps to increase the general awareness of mediation in society.”
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APPENDIX B POSSIBLE TRAINING REQUIREMENTS FOR CRMS
Initial training would be provided by individuals or organisations approved as trainers by SMN and an
independent training accreditation body such as OCN4Learning.
The content would consist of 48 hours - 20 hours theory & discussion, 20 hours practice, 4 hours written
work and 4 hours independently assessed role play as the mediator.
Competencies from a list agreed between Law Soc Mediators Group and the SMN would need to be
demonstrated in their assessment.
This would provide only a “green L plate” – the mediator would not be registered to mediate on their own,
but would need to complete 50 hours of co-mediated practice with a fully registered & approved
9
“supervising mediator ” before being approved to mediate “solo”.

Mediator Organisations – Examples of Training & Experience from other jurisdictions
For a full description of what a court referred mediator’s training and experience could look like see

Virginia State Court Referred Mediators
http://www.courts.state.va.us/courtadmin/aoc/djs/programs/drs/mediation/home.html

Australian Mediation Association
http://www.ama.asn.au/

Current Scottish Mediation Network Register requirements see:
http://www.scottishmediation.org.uk/?faq-item=practice-standards

9

A Supervising mediator would have completed a high number of hours mediation and passed a supervision course.
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APPENDIX C POSSIBLE MEDIATION REFERRAL PROCESS
The guiding principle is that this will add as little workload as possible to existing Court staff.
Each Court would appoint a Mediation Administrator from existing staff. Parties to a case would intimate
their joint desire to mediate, or the Court would suggest mediation. In either case, the Parties would seek
from the Mediation Administrator or the SCS website, a list of CAMs they could contact to discuss whether
mediation would be appropriate. Court staff would not recommend a particular mediator.
Assuming Parties agree to mediate, the choice of mediator would be up to them and they would agree a
date and location and fee arrangements with the CRM. The CRM would ask each Party to send an email
containing words such as:
Name
as a Party in XX Court Case No ZZ I wish to appoint AAA as a mediator.
I confirm that the mediation fee payable by me will be £xx and this will be paid by XX date into (Bank a/c
details). I confirm the mediation will be held on XX date, starting at 0ZZZhrs at [location].
Name / Address / Contact tel no.
Once emails from both parties had been received, the mediator would email the Mediation Administrator
and forward each Party’s confirming email as evidence of the case going to mediation.
If a Settlement agreement is reached in the mediation, the CRM will be responsible for gaining Party
signatories to a written agreement which will contain certain information, defined by SCS, enabling the
Court to close the case and measure the result.
If the mediation does not resolve the case, a different set of words would be sent by the mediator to the
Mediation Administrator requesting a calling date be set.
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APPENDIX D: CONFIDENTIALITY & COMPELLABILITY CLAUSES
Confidentiality
The proceedings are confidential both as between the Parties and as between the Parties and the
Mediator. As a result even if the Parties agree that matters can be referred to outside the mediation, the
Mediator can enforce the confidentiality provision.
1. The preceding paragraph shall not apply where:
the Parties and the Mediator agree to specific disclosure;
disclosure is necessary to implement and enforce the Settlement Agreement;
where a Court of law holds that it is in the interests of justice for evidence to be given of
confidential matters or that evidence should be heard in relation to an argument that an
Agreement apparently concluded between to the Parties should set aside on the grounds of fraud,
misrepresentation or undue influence or on some other ground;
the Mediators reasonably consider that there is serious risk of a breach of the money laundering
regulations (Proceeds of Crime Act 2002) or of significant harm to the life or safety of any person if
the Mediators do not make such disclosure;
the Mediators require assistance in confidence from any senior officer of Catalyst Mediation on any
ethical or other serious question arising out of the mediation.
2. Unless otherwise admissible, all documents and written submissions produced for the purposes of the
mediation shall be inadmissible as evidence in any court or tribunal or arbitration or other proceeding.
Unless otherwise recoverable, all such documents and submissions shall be treated as confidential in
any procedure for recovery by way of Commission and Diligence or other similar proceedings.
3. No Party may have access to the Mediators’ notes or call the Mediators as witness in any proceeding
relating to the subject of the mediation. Where a mediator is called by the Court, their costs shall be
born equally between the Parties.

Without Prejudice Privilege
Negotiating positions or offers made during the mediation shall not be binding on the parties until written
in a settlement agreement which all parties have signed. Nor shall such offers or positions be admissible in
any subsequent court proceedings. This is a privilege which exists only for the parties, which they can
waive.

California state evidence codes on confidentiality & compellability
1119. Except as otherwise provided in this chapter:
(a) No evidence of anything said or any admission made for the purpose of, in the course of, or pursuant
to, a mediation or a mediation consultation is admissible or subject to discovery, and disclosure of
the evidence shall not be compelled, in any arbitration, administrative adjudication, civil action, or
other noncriminal proceeding in which, pursuant to law, testimony can be compelled to be given.
(b) No writing, as defined in Section 250, that is prepared for the purpose of, in the course of, or pursuant
to, a mediation or a mediation consultation, is admissible or subject to discovery, and
disclosure of the writing shall not be compelled, in any arbitration, administrative adjudication,
civil action, or other noncriminal proceeding in which, pursuant to law, testimony can be
compelled to be given.
(c) All communications, negotiations, or settlement discussions by and between participants in the course
of a mediation or a mediation consultation shall remain confidential.
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1120. (a) Evidence otherwise admissible or subject to discovery outside of a mediation or a mediation
consultation shall not be or become inadmissible or protected from disclosure solely by reason of
its introduction or use in a mediation or a mediation consultation.
(b) This chapter does not limit any of the following:
(1) The admissibility of an agreement to mediate a dispute.
(2) The effect of an agreement not to take a default or an agreement to extend the time
within which to act or refrain from acting in a pending civil action.
(3) Disclosure of the mere fact that a mediator has served, is serving, will serve, or was
contacted about serving as a mediator in a dispute.
1121. Neither a mediator nor anyone else may submit to a court or other adjudicative body, and a court or
other adjudicative body may not consider, any report, assessment, evaluation, recommendation, or
finding of any kind by the mediator concerning a mediation conducted by the mediator, other than
report that is mandated by court rule or other law and that states only whether an agreement was
reached, unless all parties to the mediation expressly agree otherwise in writing, or orally in
accordance with Section 1118.
1122. (a) A communication or a writing, as defined in Section 250, that is made or prepared for the
purpose of, or in the course of, or pursuant to, a mediation or a mediation consultation, is not
made inadmissible, or protected from disclosure, by provisions of this chapter if either of the
following conditions is satisfied:
(1) All persons who conduct or otherwise participate in the mediation expressly agree in writing, or orally
in accordance with Section 1118, to disclosure of the communication, document, or writing.
(2) The communication, document, or writing was prepared by or on behalf of fewer than all the
mediation participants, those participants expressly agree in writing, or orally in accordance with
Section 1118, to its disclosure, and the communication, document, or writing does not disclose
anything said or done or any admission made in the course of the mediation.
(b) For purposes of subdivision (a), if the neutral person who conducts a mediation expressly agrees to
disclosure, that agreement also binds any other person described in subdivision (b) of Section 1115.
1123. A written settlement agreement prepared in the course of, or pursuant to, a mediation, is not made
inadmissible, or protected from disclosure, by provisions of this chapter if the agreement is signed
by the settling parties and any of the following conditions are satisfied:
(a) The agreement provides that it is admissible or subject to disclosure, or words to that effect.
(b) The agreement provides that it is enforceable or binding or words to that effect.
(c) All parties to the agreement expressly agree in writing, or orally in accordance with Section
1118, to its disclosure.
(d) The agreement is used to show fraud, duress, or illegality that is relevant to an issue in
dispute.

Supreme Court of Virginia
http://www.courts.state.va.us/courtadmin/aoc/djs/programs/drs/mediation/faq.html#confidentiality
What does confidentiality in mediation mean?
Confidentiality is a bedrock principle of most ADR processes. Section 8.01-576.10 of the Code states that:
All memoranda, work products or other materials contained in the case files of a neutral or dispute
resolution program are confidential. Any communication made in or in connection with the dispute
resolution proceeding which relates to the controversy, whether made to the neutral or dispute resolution
program or to a party, or to any other person if made at a dispute resolution proceeding, is confidential.
However, a written settlement agreement shall not be confidential, unless the parties otherwise agree in
writing.
There are also special exceptions to confidentiality detailed in the Code of Virginia . For instance,
allegations of child abuse, threats of future harm, and information regarding the commission of a crime is
not confidential. Information that is shared in mediation that would be otherwise discoverable, such as tax
documents, is not confidential.
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APPENDIX E CAN YOU REFUSE TO MEDIATE?10
UK
In its recent decision in Swain Mason and others v Mills & Reeve, the Court of Appeal gave some
encouragement to parties wishing to decline to enter into mediation to resolve their disputes.

Background
The courts encourage parties to use Alternative Dispute Resolution (ADR), including mediation, to resolve
their disputes. This is derived from the Practice Direction on Pre Action Conduct and Pre Action Protocols,
under the Civil Procedure Rules and Court Guides. The court can penalise in costs a party who in its view
has unreasonably refused to mediate. This can include depriving a successful party of an order that the
losing party pay its costs. The court can also make case management orders such as a stay granting the
parties time to mediate.

Facts of the case
Mr Swain and his family instructed Mills & Reeve solicitors (MR) to assist them in the sale of their shares in
their company. Advice was sought as to the sale of the shares and some tax advice given as to how to
structure the sale in relation to the proceeds of sale. As matters proceeded Mr Swain indicated he was
suffering from an illness and was about to undergo an operation. There was no indication either was life
threatening. No request for tax advice in the event of his death was sought or given. The transaction was
entered into and completed. Unfortunately shortly afterward, following his operation, Mr Swain
unexpectedly died. A claim was made that MR should have advised taking into account Mr Swain’s possible
death. The suggestion was if he had received proper advice a subtantial saving in inheritance tax would
have been made either by deferring the transaction for a short period, so that it took place after his death
or that it be arranged that the proceeds be immediately re-invested in qualifying securities.
MR declined to mediate throughout. They were convinced they had a good case. MR succeeded at trial.
They “lost” on various issues but were found overall not to be liable. The trial judge noted MR’s refusal to
mediate. He ordered that MR only be able to recover 50% of their costs. The parties appealed.

Decision
The Court of Appeal dismissed the claimants' appeal on the substantive merits. On costs, the Court of
Appeal was reluctant to interfere with the trial judge’s findings on the issues based decisions, including MR
pursuing an extensive and costly disclosure exercise as regards the sellers’ accountants. On refusal to
mediate the Court of Appeal took a different view from the trial judge. It decided that the MR had not
unreasonably refused to mediate. It took the parties back to the Court of Appeal decision of Halsey v Milton
Keynes General NHS Trust and that the case was authority that:Parties should not be compelled to mediate;
ADR and mediation was not a panacea for every case;
A party’s reasonable belief that it has a strong case is a factor in deciding whether it was
unreasonable to refuse mediation.
Account needs to be taken of whether a meditation would succeed, given the parties’ stances.
The court should be astute that parties are not wrongly put under costs pressure as regards
mediation.
The Court of Appeal taking a broad brush approach substituted an order that MR recover 60% as opposed
to 50% of its costs.

Implications

10

http://www.wedlakebell.com/index.php?option=com_flexicontent&view=items&cid=208&id=2112&Itemid=10
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This case needs to be set in context as an example of where the court had some sympathy for a party
declining to mediate. It is a reminder of a few of the non–exhaustive list of considerations from Halsey that
the court will take into account when deciding if a party has unreasonably refused to mediate:
1. The nature of the matter. In Halsey the court recognised that some kinds of cases are not suitable
for mediation (for example those with issues of law or construction), however it noted that many
cases are not unsuitable for mediation.
2. Did the successful party reasonably believe it had a strong case?
3. Were other options for settlement pursued?
4. The costs of mediation.
5. Would the mediation delay the trial of the action?
6. Would the mediation have had no reasonable prospect of succeeding?
As to 4 – It has been possible to conduct mediation on a reduced costs basis for some time.
As to 5 – Some mediation providers market an emergency service setting up a mediation as quickly as the
next day. The onus is on the unsuccessful party to establish that the winning party unreasonably refused to
mediate. A party refusing to mediate will still remain at risk including where they consistently do so where
there have been changes in the case (as often happens). A party refusing to mediate due to its belief that it
has a strong case will be subject to scrutiny by the court as to whether that opinion is reasonable.
Careful consideration of offers to mediate continues to need to be made.

UK Property
Three recent cases where the English Courts have looked at whether to penalize parties for failing to
mediate.
(http://www.property-mediation.co.uk/resources/Brochure+August+2012+-+mediation+cases.pdf)

Australia
“The Civil Dispute Resolution Act 2011 in Australia is a short Act which requires 'genuine steps' to be taken
to resolve disputes. Adverse costs awards can be considered. Egs of potential orders when the Court is not
satisfied that 'genuine steps' have been taken include referral to mediation or other ADR; nomination of
ADR practitioner; dismiss the proceeding; disallow or reject any evidence among others” (Local Mediator)

Virginia
“in Virginia, the judge can order parties to an "evaluation session" to hear about mediation and decide
whether to participate (which they usually do). It is thus "voluntary," but I don't deny that the parties can
get the message that the judge thinks it is a pretty good idea, and most people don't want to antagonize
the judge. But, practically speaking, people also can see they have little to lose by giving mediation a shot
before they return to court, and they then resolve 70% or so of the cases. So it works out.” (Local Mediator)

Italy
“In Italy Mediation is an admissibility requirement to start the trial, so it is mandatory in specific subjects.
Courts can impose sanctions on the party that decided not to take part in it.” (Local lawyer / mediator)

Vietnam
“the parties of the case as the parties can choose to take part in the mediation procedure/session or they
can propose to the court that they do not want to take part in it and the courts/Judges would have to agree
with the parties’ wish.” (Local lawyer / mediator)

India
Courts cannot impose sanctions for a refusal to mediate.

Netherlands
Courts cannot impose sanctions for a refusal to mediate.

Catalyst Mediation Limited
Registered No SC273815.

CM Medn In Civil Justice vs 7 261012
www.catalystmediation.co.uk

Page 15 of 15

