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WHAT IS MEDIATION?
There are lots of definitions, the simplest being
“a facilitated negotiation.”
Or
“A private dispute resolution process which is without prejudice and in which a neutral, skilled third person
assists the individuals to reach a negotiated settlement, which can be binding where appropriate.”
To analyse that statement, mediation:
 Is conducted in private

the mediation agreement binds everyone to confidentiality;

 a dispute resolution process

the statistics show that at least 75% of mediations result in an agreement
which is satisfactory to and delivered by the individuals;

 is without prejudice

allowing you to test creative solutions;

 neutral skilled 3rd person

the fundamental distinction between mediation and discussions between
individuals is the suitably trained and experienced mediator;

 assists the individuals

individuals are free to control their outcomes. Nothing is imposed by a
third person;

 which can be binding

When, and if a formal agreement is made at the end of the mediation,
such as a compromise agreement.

People use “mediative skills” talking to others over a cup of coffee to help them stop their “disagreement”
becoming a conflict. So “the mediative process” is also a highly flexible tool.

WHY DOES IT WORK?
Because most people don’t like conflict
The truth is most people do not want to be in a dispute – it takes up time, causes worry, distracts them
from the important elements of their everyday lives. Mediation encourages them to confront the past,
recognise its value as a pointer to improving the future and then agree in detail how that future will look. If
they can reach an agreement that works for both of them, what’s not to like?
The Presence of a skilled third person
The mediator’s task is to reduce mistrust and emotions and assist the individuals to focus on the issues that
are most important to them. By creating a calm forum, each person can have their story heard, help to
increase understanding and enable simple expressions of regret or apology that in turn lead to a more open
discussion of how to make the future better for both sides. The mediator can then assist the individuals to
begin thinking of what their real interests and needs are in any agreement. In the hands of an experienced
mediator, settlements can be achieved even if prior protracted discussions have been a total failure.
Effective discussions have never really occurred in the first place
It is difficult to be rational if your perception of the other person is clouded by emotion. In this mood,
discussions descend into hard bargaining, unrealistic proposals and other tactics emphasizing differences.
The individuals become defensive, entrenched and it is more difficult for them to find common ground.
Effective negotiations recognise a first phase about the “people issues” and a second looking at the
practical problems. Discussions can be heated as long as this provides useful information but when that
ceases the mediator – or the individuals – can call for time out. With skilful direction the focus of the
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discussions shifts from the emotional issues to an identification and constructive resolution of the real
problem at hand.
Individuals can’t see the wood for the trees
We all understand that feeling of being so close to the details that it becomes difficult to set a problem in
its broader context. Being objective and not involved with the minutiae means the mediator can help
everyone stand back and refocus on those issues which are of real importance to both sides.
Realistic assessments
Mediation offers the chance to review and quantify the best result that could be achieved if a solution is
not agreed. As the individual becomes clear on what can "realistically" be achieved without a settlement,
initial positions often shift to accommodate real underlying interests.
Mediation assists the individuals in developing creative solutions
The more options that are developed, the greater the chances of an agreed solution. In a legal setting, the
option is normally an award of money damages. When in confrontational discussions, individuals can
overlook creative options involving other types of “value” which could address their real interests. The
mediator can help identify less obvious alternatives, prompting an evaluation of their advantages and
opening eyes to the benefits of a new range of solutions.

4. WHAT FACTORS MIGHT SUGGEST MEDIATION?
There are factors in any dispute which if present, may help you to decide that mediation might be an
appropriate suggestion. The most common ones are:
The Individuals
 If the individuals had a positive working relationship and it could be maintained, the forward looking
nature of mediation can help to resolve issues and identify a more productive relationship.
 Mediation has strengths in managing discussions that lead to an understanding of diverse needs and an
agreement amongst all concerned on a way forward.
 Where individuals appear entrenched in a position, mediation will allow them to look at real
alternatives that will satisfy the interests that really motivate them.
The Conflict
 Mediation is good at handling complex disputes with multiple issues by helping the
individuals identify and focus on solving those that are the most critical for the future.
 Confidentiality helps reduce the risk of reputational damage and encourages individuals
to discuss more openly what is really important to them.
 Where facts are in dispute mediation enables a calm discussion about what went wrong,
how to repair the damage and stop it happening again. This becomes a discussion about
“needs” rather than “rights”, so can be co‐operative rather than adversarial.
The Outcome
 Working relationships can be put back on a positive basis – with practical behaviours identified to
reduce the risk of a repeat of the conflict.
 Issues outside the workplace can be raised for the organisation to address if it so wishes. If these are
important to the individual, it is unlikely they will be mentioned during an adversarial process.
 Where the employee is leaving, a compromise agreement can be negotiated where the elements
agreed are high value to the leaver but low cost to the organisation.
 Mediation allows a systemic analysis of what contributed to the dispute and how the organisation could
improve processes to reduce the risk of a repeat of the problem.
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